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Austin, Texas 78769

Dear Representative Hackney:

Opinion Wo. JM-466

Re: Whether a home rule city
may amend its charter within
less than two years of a pre-—
vious charter amendment

You ask the following question about the frequency with which a

home rule city may amend its charter:

May a home rule city seek to amend its charter

on April 5,

1986 when in fact it had sought to

amend and did amend its charter by an election

held on ipril 7, 19847

Article XI, section 5 of the Texas Cbnatitution, which authorizes
home rule for citics of more than 5,000 inhabitants, provides in part:

Cities having more than five thousand (5000)

Tex.

Const.

iphabitante may, by a majority vote of the
qualified voters of said city, at an election held
for that purpose, adopt or amend their charters,
subject o such limitations as may be prescribed
by the Legiglature . . . and provided further,
that no city charter shall be altered, amended or

repealed oftener than every two years. (Emphasis
added).
art. XI, §5. Article 1165, V.T.C.S.,

constitutional requirements quoted above.

Section 312.011 of the Government Code, which defines various

common words used in the civil statutes, provides as follows:

The (following definitions apply unless a
different. meaning is apparent from the context of
the statute in which the word appears:

(18)

'Year' means a calendar year.
y
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Under this statute and judicial constructions, "one year" means "a

calendar year." Seibert v. Sally, 238 S5,W.2d 266 (Tex. Civ. App. -
Galveston 1951, no writ). A calendar year 1s 365 days or 366 in a
leap year. Douglas v. Aciucia Mutual Life Insurance Co,, 118 §.W.24
643 (Tex, Civ. App. - Waco 1938, writ ref'd). Thus, @ suit to cancel
a life insurance policy filed on February 29, 1936, was filed within
one yvear of the policy's issuance on March 1, 1935. Id, See also
McGaughy v. City of Richardson, 599 S.W.2d 113 (Tex. Civ. App. -
Dallas 1980, writ ref'd n.r.e.) ("[a] calendar month runs from the
given day in one month to the day of the corresponding number in the
pext month").

Attorney General Opinion 0-7211 (1946) determined the earliest
date that a home rule city charter election could be held following a
charter amendment election held om October 16, 1945. It concluded
that another charter amendiment election could not be held prior to
October 16, 1947,

In the case you inquire about, the home rule city may not hold an
election to amend its charter before April 7, 1986. An election held
prior to that date will be invalid. See Cartledge v. Wortham, 153 8.W,
297 (Tex. 1913); Clark v. Stubbs, 131 S.W.2d 663 (Tex., Civ. App. -
Austin 1939, no writ); Gra7 v. Ingleside Independent School District,
220 S.W, 350 (Tex. Civ. App. - Fort Worth 1920, writ dism'd); Attormey
General Opinions MW-380 (1981); V-1109 (1950).

It is suggested that urticle 1165, V.T.C.S., is in conflict with
the statute designating the dates that elections may be held and that
these provisions should be harmonized. Section 41.001 of the Election
Code provides as follows:

(a) Except as otherwise provided by this sub-
chapter, each gerneral or special election in this
state shall be held on one of the following dates:

(1) the third Saturday in January;
(2) the first Saturday in April;
(3) the second Saturday in August; or

(4) the first Tuesday after the first
Monday in November,

Election Code $41.001 (art. 2.01 of the former Election Code). The
exceptions do not encompass home rule charter amendment electioms.

Article 1165, V.T.C.S., and sectiom 41.001 of the Election Code

are not in conflict. A city can comply with both provisions by
holding the election on the first authorized date after the lapse of

p. 2135


grady
Highlight

grady
Highlight


Honorsble Clint Hackney - age 3 (JM-466)

two years, Article 1165, V.T.C.S., does not provide that charter
amendment elections be held precisely two years apart. Moreover,
article XI, section 5 of the Texas Constitution, which iwposes the
two-year requirement, cannot be amended by the enactment of a statute.
See Tex. Const. art. XVII, §l; Mears v. State, 520 S.W.2d 380 (Tex.
Crim. App. 1975); Attorney General Opinion M-874 (1971). Article XI,
section 5 of the Texas Constitution and article 1165, V.T.C.S., bar

the home rule city in question from holding an election to amend ita
charter prior to April 7, 1986.

SUMMARY

Article XI, section 5 of the Texas Constitutrion
and article 116!, V.T.C.S., bar a home rule city
from holding aa election to alter, amend, or
repeal its city charter oftener than every two
calendar years. A calendar year equals 365 days
or 366 days in leap year,
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